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EDITORIAL NOTES. 


THE JUDGES of the main body of the Supreme Court had the 
good luck at the February term to run through the whole list of 
thirty-five causes in two days, finding only four or five ready for 
argument on call, and then adjourning until the meeting of the Court 
of Errors. The session began on Tuesday at eleven and ended 
with the reading of opinions on Thursday morning. It is true that 
several cases had been set down for argument in the following week 
by the consent of counsel, in open court, and that many other 
cases remained undisposed of, but the court having once made a 
peremptory call of the list felt itself discharged of all further 
obligation to suitors and to the bar, and adjourned to a day on 
which the judges are engaged in the business of the Court of 
Errors. The court no doubt acted strictly within its own rules. 
All the cases are subject to call on the first day of the term, and all 
counsel are required at their peril to be present on that day, and if 
they set down a cause for a day in term they take the risk of the 
court’s getting through the list at an earlier day ; but we beg leave 
respectfully to insist, as we have insisted before, that the purpose 
of the rule is to ensure the hearing of causes rather than to enable 
the judges to get through the list in the shortest possible time. 
Strict attention from counsel is required to prevent the wasting of 
the time of the court and to enable it to hear all the cases, but it 
cannot be necessary to insist that all counsel who have cases on a 
long list shall actually remain in Trenton throughout the whole 
term, even if it should last two weeks. This would be an intoler- 
able burden. Counsel have other engagements, and neither they 
hor their clients ought to be put totheexpense of their constant 
attendance during the term, and the railroad and the telegraph make 
it wholly unnecessary, provided always the court will make allow- 

5 











66 THE NEW JERSEY LAW JOURNAL. 


ance for an unexpected breaking of the list and will not eall cases 













































which there was no reasonable expectation of reaching on that day. un 
If under the present rules the court cannot do this, then the rules tha 
should be changed so as to provide for a calendar for each day, as me 
is done in the Circuits, and in the courts in banc of other civilized of | 
countries. This is a very simple device, and when we recom- nize 
mended it some months ago on the occasion of the Court of Errors and 
catching the bar napping in the June term, 1888, our remarks were affa 
quoted with astonishment by an English paper, which said : ‘* So pow 
then it seems this is not one of the things they manage better in ther 
the States. They actually have no daily cause list,in consequence of ture 
which a judge is not confined within the limits of,’’—but we forbear ernt 
to quote further. It ends with something about grabbing a whole with 
term. Our terms last only two weeks at the most. Ten days is not : 
generally enough for the business of the main court. Let the list deve 
be called the first day and all cases be answered. Then let the same 
cases answered be set down in order, three or four for each day. new 
They will generally occupy the day. If not the judges can go able 
home early and return the next day, and every counsel will know has b 
when his attendance is required and arrange his business accord- one 
ingly. We do not think this is too much to ask of the court, and and | 
it would certainly save anxiety and expense to suitors and counsel, offer 
and prevent the delay of justice by the unexpected throwing over there 
of more than half the cases on the list to the next term. and, » 
speci 
Ir 1s a matter for surprise that the legislature bas not attempted Statut 
before to shake off some of the restrictions placed upon it by the still + 
constitutional amendments of 1875. The prohibition against special as far 
laws conferring corporate powers and regulating the internal affairs less th 
of towns touched the legislature in the region of it greatest activi- rial h 
ties, and yet during the fifteen years since the amendments were believe 
atified there was not until last year any resolution adopted looking the ex 
to the removal of these restrictions upon legislative power. It is last fif 
true that with respect to the affairs of towns and counties the legis- suited 
lature promptly turned its activities to devising means for evading powers 
the prohibition, and has never for a moment ceased from passing to enak 
laws intended to affect the internal affairs of certain towns and pity afi 
counties, although out of deference to the constitution they usually legislat 
put them into a form of words which either seemed to affect towns J M™anent 
and counties in general, and did not, or else did affect towns which 
were not intended, and for which no such law was wanted. With THER 
respect, however, to special acts of incorporation the legislature § 4 resolu 
has for the most part loyally obeyed the prohibition in the consti- J have S| 
tution, and few attempts have been made to confer corporate § Clause - 
internal 





powers in special cases by means of laws general in form. 
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The reason for the difference was not that the legislature was 
unwilling to obey in the one case as well as in the other, but rather 
that in the case of towns and counties the legislature could not by 
mere Obedience discharge its duty of governing while in the case 
of ordinary corporations it was only necessary to let them orga- 
nize and then be subject to the laws like natural persons. Towns 
and counties were divisions of the government; their internal 
affairs were the concern of the government. - They had but limited 
power to regulate their own affairs, and the duty of regulating 
them to answer the needs of the people must rest with the legisla- 
ture. The legislature might have adopted a general plan of gov- 
ernment for all municipalities, conferring power enough to deal 
with all emergencies, but the cities and towns of New Jersey were 
not all run in one mould. They were all separate growths and had 
developed according to their own needs. To force upon all the 
same form of government would have been to stop the growth. No 
new plan could meet the needs of all. No plan that was accept- 
able to one city would have been tolerated by another. The result 
has been piece-meal legislation ; laws suggested by the needs of first 
one city and then another; tenative efforts at classification 
and finally the device of preparing a plan of city government and 
offering it to any city for adoption by its people. Through it all 
there has been a vast amount of special legislation in general form 
and, what is perhaps worse, general legislation intended only for 
special ends, and the result has been a great mass of undigested 
statutes relating to municipal corporations, while cities and towns 
still nearly all retain their individuality, and appear to be almost 
as far as ever from being fit subjects for general laws. Neverthe- 
less the effort has been made to reach after general laws, the mate- 
rial has accumulated, the experience has been gained, and we 
believe that now the time has come when it is easily possible with 
the experience and the material acquired in the legislation of the 





































o 

re last fifteen years to provide typical forms of municipal government 
5. suited to the various communities, and to confer upon them such 
ng powers that hereafter no further special legislation will be needed 
ng to enable them to fulfil their proper functions. We think it is < 
nd pity after all this struggle to return now to all the evils of special 
ily legislation, when with one more effort we could accomplish a per- 
mS manent result. 

ich 

ith THERE WAS adopted last year by both houses of the legislature 
ure § @resolution intended to repeal both the amendments of which we 
sti § have spoken. It provided for amending Article IV, Section 7, 
rate @ Clause 11, subdivision 3, by omitting the words ‘‘regulating the 


internal affairs of towns and counties’’ and changing the word 
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offices to officers, (this last is to correct a clerical error,) and for 
amending subdivision 8 of the same clause by omitting the words 
‘‘the legislature shall pass no special act conferring corporate 
powers,’ and the words following, so that the whole subdivision 
shall read: The legislature shall pass general laws providing for 
the cases enumerated in this paragraph, and all other cases which 
in its judgment may be provided for by general laws. 

Another claim provides for the correction of a clerical error in the 
clause relating to the appointment of the judges of the Common 
Pleas. This resolution has already passed the senate this year. We 
trust it will not now, in its present form be brought before the 
people for their approval. We think the provision in regard to 
towns and counties had better be given a further trial, and that we 
should make one honest, intelligent effort to pass general laws for 
the government of cities before we give it up as impracticable, and 
as to the other part of the amendment we trust it will be totally 


There is no pretence of any necessity for special acts to 


rejected. 
The abuses arising out of asking and 


confer corporate powers. 
granting such powers were notorious, and we are well rid of them. 


There is no reason forany special legislation. Corporate privileges 
ought to be open to all who comply with the conditions imposed 
and not given as a favor to certain individuals. Corporate powers 
after all, (if we leave out exclusive privileges which are excepted 
from the proposed repealer,) are nothing but authority to men to 
organize and act together with limited liability. It is one of the 
ordinary means of modern business and is no longer a matter for 
special Jegislative grant. We have seen no signs of any popular 
demand for liberty to obtain special charters, or for the restoration 
of the power of the lobby. On the contrary the Paterson Press and 
other papers have protested earnestly against it. We have no 
doubt the amendments, if brought before the people, would be 
defeated, but we trust the legislature will not give them the sanc- 
tion of its approval and ask for a vote upon such a question. 





COURT OF CHANCERY OF NEW JERSEY. 


(Abstract of Decisions Rendered February 4, 1890.) 
See also 13 N. J. L. 59. 


HOWELL v. KINGSLEY. 


Covenant—Restricting Use of Land As to Cost of House—Spe- 
cific Performance Refused. 

The defendants purchased property with the provision that 
within a certain limit no buildings were to be erected to cost less 
than $3,000. This was to protect the neighborhood from being 
built up with any undesirable buildings. The covenant soon will 
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expire, and the defendant erected a dwelling costing less than 
$3,000. He claims that buildings have been erected in the neigh- 
borhood at costs ranging from $600 to $2,000, and that build- 
ings such as it was expected would be built there when the 
covenant was made have not been built, and the neighborhood 
will not warrant the erection of such buildings. He claims, more- 
over, that the plaintiff himself has violated such a covenant by 
erecting a building within the limits prescribed, a green house and 
store which did not cost $3,000, unless considered together. 

THE CHANCELLOR after reciting the facts said: I will not pass 
upon the question whether the covenant runs with the land or 
whether the defendant had notice. I will assume that each of 
these questions is resolved in favor of the complainant. The 
complainant has two remedies—an action at law and a bill in 
equity. No doubt the latter is preferable. The complainant has 
resorted to this, and he has chosen specific performance, which is 
discretionary with the Court. Many cheap houses have been 
built in the neighborhood close up to the tract subject to the 
covenant. Larger houses on the tract would be unmarketable. 
The covenant will soon expire. To enforce the covenant would 
have the effect of depriving the defendant of the use of the land 
till that time. The land is far from the complainant’s house. 
Complainant never knew of the house being built till it was nearly 
finished. The covenant was made 17 years ago. There was some 
suggestion then of small houses being built in the neighborhood, 
but it was thought then a change would take place. Trustees of 
Columbia College v. Thacher affords an authority for refusing to 
grant specific performance in such a case as this. The complain- 
ant himself is not without fault. His green house cost less than 
$3,000, and is quite as detrimental as the defendant's dwelling 
house. This erection presents an equity in favor of defendant 
like that in Duke of Bedford v. British Museum. Bill dismissed. 


Nore.—A temporary injunction against finishing this house was granted two years ago, 
and the house has stood half finished ever since. The injunction is now dissolved.—Epb. 


STATE EX. REL. BOARD OF HEALTH OF HAMILTON v. NIEDT. 
Nuisance—Injunction on Application of Board of Health. 


Biro, V. C., said: It is contended that notice should have been 
given before application for an injunction. The 28th section of the 
act of 1877 is so broad that the Board of Health is justified in 
coming directly into the court without notice. The question is 
whether the nuisance is within the statute. Is the condition hazard 
ous to public health? It causes vomiting or retching. Hardy 
men are affected by the odor. It is so strong that the man could 
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taste it the next morning. Persons had to close doors and 
windows ; persons were obliged to forego their, meals. These 
facts are fully established and are not denied. 

The question is whether such odors are hazardous to public 
health. Dr. Hunt says they do not directly cause disease, but 
in compelling people to shut out the fresh air, they are dele- 
terious. 

He is the only physician called by the relators. 

Dr. Shepherd says such odors from fat rendering are not directly 
injurious, but they are deleterious in causing people to close their 
doors and in causing vomiting. Another doctor said they were not 
deleterious but quite the contrary, and that a person who retained 
one meal although he disgorged two was quite well enough pro- 
vided for to survive and flourish. The defendant, Matthews, admit- 
ted that it was a nuisance and said they meant to overcome the 
evils by new methods. 

I shall make a decree that the nuisance be abated, but I shall 
not order the establishment to be removed, and in this I am govern. 
ed by the considerations which moved me in a case in Camden, in 
which I midea similar decree and that the costs be paid ; and I 
never heard of the case afterward. I will leave it to the defend- 


ants to run the risk of carrying on their business without disobey- 
ing the order of the Court. 1 will put my conclusions in writing 
for the information of counsel. 


DYER, ADMR., v. WATERS. 
Trustees Account—Limitations—Lapse of Time. 


Lapse of time held under the circumstances not to bara claim of 
a cestui que trust against a trustee. A cestwi que trust cannot be 
said to have slept upon his rights until the trustee has taken some 
position setting up a right in himself. Mere retention of the in- 
come does not put the ceslui que trust to his action until the 
trustee has assumed a hostile attitude. If the trustee had set 
apart and ear-marked a fund as his own, and the time fixed by 
the statute had run there would be a serious question whether 
equity should not apply the statute, but there is no such fact in 
this case, and the cestui gue trust was not barred in her lifetime. 

Lapse of time since her death presents a different question, but 
the delay in this case is explained by negotiations, and the defend- 
ant has offered $4,000 on a claim of $5,000 and this may be taken 
us an admission not of the sum due, but of the fact that he was 
trustee and liable to account. The reason for refusing to enforce 
stale claims is that it would be inequitable because of change of 
position, loss of evidence, etc., but there is nothing of that kind in 
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this case. The defendant might at any time have come into court 
and claimed a settlement of his account. Decree for account 
against the defendant ordered. Opinion by Pitney, V. C. 





TRAUTE v. WHITE. 
Party Walls. 


The parties in the suit are owners of adjoining lots in Camden. 
The complainant built a two-stury dwelling on his lot, less in width 
than the lot, leaving a three foot alley-way next to defendant’s lot. 
Afterward the defendant built a dwelling on his lot and took ad- 
vantage of the city ordinance authorizing and regulating party 
walls, to place a wall only eight inches thick on the line between 
the lots, four inches on each side of it, and extended it full two 
stories high, besides the peak of the gable, which faced the ad- 
joining lots. In the peak of the gable overlooking complainant’s 
house he placed a window. Healso placed a cornice on it over- 
hanging complainant’s alley-way. Complainant asked that the 
cornice be removed and the window closed up. 

Pitney, V. C., held: That one of two adjoining owners of land 
in the city of Camden who erects a wall over the property line un- 
der the ordinances of that city respecting party walls, cannot claim 
the benefit of such a wall unless it be built of the width prescribed 
by the ordinance, and also be solid and free from any openings. 
He suggested the query as to whether the ordinance in question is 
valid under the limitation of our constitution. 


ROTHHOLTZ v. SWARTZ. 


Bill brought to compel specific performance of contract for the 
sale of chattels. Decree for the plaintiff. Prirnry, V. C. 


LANE v. SMYTHE. 


Pitney, V. C.: Held that the right to the name Summit Re- 
cord was by contract and the conduct of the parties made appur- 
tenant to the plant and property leased to the complainant, and he 
granted an injunction restraining the defendant from continuing 
the publication of a newspaper with that name. He also held the 
complainant entitled to receive the letters addressed to the Swm- 
mit Record. 
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THE DELAWARE, LACKAWANNA & WESTERN RAILROAD COMPANY, PLAINTIFFS 
IN ERROR, v. EMMA TRAUTWEIN, DEFENDANT IN ERROR, 


(New Jersey Court of Errors and Appeals, November Term, 1889.) 


Common Carriers.— Negligence of Rail- 
road Company—Passage-ways for Travelers.— 
1. The duty of common carriers with respect 
to the transportation of persons or property 
is a duty independent of contract, arising by 
implication of law from the fact that per- 
sons or property are received in the course 
of the business of such employments. 

2. The plaintiff, a passenger on the de- 
fendant’s railway train, received an injury 
in leaving the depot grounds at the place of 
her destination, through the defendant’s 
negligence. In a suit to recover damages for 
this injury, Held, that the fact that the 
plaintiff was traveling on Sunday, in viola- 
tion of the act concerning Vice and Im- 
morality (Rev. 1227,) did not preclude her 
from maintaining the action. 

3. The duty of a railroad company as a 
carrier of passengers does not end when the 
passenger is safely carried to the place of his 
destination. The company must also pro- 
vide safe means of access to and from its 
stations for the use of passengers, and pas- 
sengers have the right to assume that the 
means of access provided are reasonably safe- 

4. At the station at which the plaintiff 
alighted from the cars the track was upon 
an embankment above the public road, over 
which the railroad was carried by a bridge- 
The company had a depot building for pas- 
sengers on the north side, on a level with 
the track, at the end of which there were 
steps for the accommodation of passengers 
leading down to the public road. On the 


In error to Supreme Court. 


other side of the track there was another 
stairway resting on the embankment of the 
railroad, and on the company’s grounds, 
leading also tothe street. This stairway 
was built and kept in repair by private per- 
sons residing in the neighborhood, for their 
own convenience, as a means of access to and 
from the station. This stairway had been 
in use by passengers generally. In use as 
well as appearance this passage-way appear- 
ed to have been provided as a means of 
access toand from the depot grounds. The 
train reached the depot at 9:35 ona dark 
and stormy night. There were no lights in 
the depot, and no person there to direct 
passengers the way to leave the depot 
grounds. The plaintiff. in endeavoring to 
go tothis stairway for the purpose of getting 
to the public road, fell over some timber® 
and was injured. Held, (1) that the way of 
passage taken by the plaintiff being there 
by the recognition and assent of the com- 
pany, and held out by it as one of the pas- 
sage-ways for the entrance and exit of pas- 
sengers to the public street, the plaintiff was 
justified in using it. As between a passen- 
ger injured in using the passage-way it is 
immaterial at whose expense the stairway 
was built and kept in repair. 

(2) That the company was not absolved 
from the duty to keep this passage-way 
reasonably safe by the fact that it had pro- 
vided another passage-way which the plain- 
tiff might have taken. 


Messrs. Bedle, Muirhead & Megie, for plaintiff in error. 

Mr. Leon Abbett and Mr. William F’. Abbett, contra. 

The opinion of the Court was delivered by 

Depvuk, J.: Emma Trautwein, the defendant in error, on Sun- 
day, the 11th of September, 1887, was a passenger on a train of the 
Delaware, Lackawanna and Western Railroad company from New 
York to Lyndhurst, New Jersey. She took passage in the com 
pany’s train, leaving New York at nine o’clock in the evening, and 


reached Lyndhurst about 9:35 Pp. M. 
to reach the street, fell over 


and in leaving the station 


She alighted from the train, 


some railroad ties and received injuries for which this suit was 
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brought. On a verdict for the plaintiff below, and judgment. 
thereon, this writ of error was brought, and errors assigned upon 
the rulings of the trial judge. 

The act concerning Vice and [mmorality provides that no travel- 
ing, worldly employment or business, ordinary or servile labor, or 
work either upon land or water (works of necessity and charity ex- 
cepted), shall be done, performed or practiced by any person or 
persons within this State on Sunday. The penalty prescribed for 
violating this statute is the forfeiture of one dollar for every such 
offense, to be recovered upon conviction and paid for the use of the 
poor of the township in which the offense was committed. Rev. 
1228, Sec. 1. The section contains a proviso that it should be law- 
ful for any railroad company in the State to run one passenger 
train each way over its road on Sunday for the accommodation of 
the citizens of the State. This proviso has the effect not only to 
give to the company a right to run the specified trains on Sunday, 
but also confers the right upon the citizen to use such trains for 
ordinary travel. Smith v. N. Y.S. & W. R. R. Co., 46N. J. L, 
(17 Vr.) 7. As between the company and a passenger on its 
train it would seem that the latter would have the right to assume 
that the train on which he is received as a passenger is the train 
run under the protection of the proviso, whatever effect the dupli- 
cation of trains might have in subjecting the company to the pen- 
alty. There is also some evidence that the purpose of the plain- 
tiff in going to New York on that day was to obtain from a physi- 
cian a prescription and get medicine for her mother—a purpose 
that would probably exempt the plaintiff from the penalty pre- 
scribed by the act. But an instruction to the jury in the charge 
put on record in the bill of exceptions, put the plaintiff's case on a 
broader ground. The trial judge assumed that the company was 
running this train in violation of the statute, and that the plaintiff 
was also traveling in violation of the statute, and instructed the 
jury that these circumstances did not debar the plaintiff of her 
right to recover. If this proposition be sound it will not be neces- 
sary to consider the rulings of the trial judge in construing the 
proviso, and with respect to the purpose of the plaintiff's journey 
on that day, on her right to recover. 

In Massachusetts, Maine and Vermont it has been held adverse- 
ly to the legal proposition adopted by the trial judge. In the 
Federal courts and in the courts of other sister States, the deci- 
sions have been in accordance with the ruling of the trial judge. 

A contract to carry made on Sunday or to be performed on Sun- 
day is by force of the statute illegal and void. No action could be 
maintained for the breach of such a contract, nor for services per- 
formed under it, where the *right of action rests exclusively upon. 
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a contract express or implied. Reeves v. Butcher, 31 N. J. L., (2 
Vr.) 224. It is also clear that a plaintiff will fail, where to make a 
cause of action he is compelled to rely upon an illegal contract. 
But the duty of persons engaged in these public employments to 
safely and securely carry is independent of contract. It is a duty 
imposed by law from considerations of public policy, and arises 
from the fact that persons or property are received in the course of 
the business of such employments. Marshall v. York. Newcastle 
& Berwick R. R. Co., 11 C. B. 655 ; Martin v. Great Indian R. R. 
Co., L. R. 3 Exch. 9; Gladwell v. Steggall, 5 Bing. N. C. 733; 
Peppin v. Shepherd, 11 Price 400 ; Carroll v. Staten Island R. R. 
Co., 158 N. Y. 126. In Austin v. G. W. R. R. Co., L. R., 2 Q. 
B. 412, a suit was brought againsta railroad company by a child 
of three years and two months old. The plaintiff's mother, carry- 
ing the plaintiff in her arms, took a ticket for herself, but not for 
the child, for passage on the defendants’ railway. In the course 
of the journey an accident happened, and the plaintiff's leg was 
broken. Ina suit for this injury the defendants contended that 
they were under no contract with the plaintiff, and that they car- 
ried the plaintiff without any hire or fare paid for carrying him. 
The action was held to be maintainable. Blackburn, J., said 
that ‘‘the right which a passenger by railway has to be carried 
safely does not depend on his having made a contract, but the fact 
of his being a passenger casts a duty on the company to carry him 
safely.’’ ‘The English cases to this effect are cited and commented 
on in Foulkes v. Met. Dist. R. R. Co., 8. C. P. Div. 157-169. The 
rule may be considered as settled that a railroad company, having 
accepted a passenger, is under an obligation to take due and rea- 
sonable care for his safety, and that that obligation arises by im- 
plication of law independent of contract. To give the plaintiff a 
standing in court to sue for the injury she has no need of the aid 
of a contract which was illegal. 

Nor was the plaintiff's violation of the Sunday law in a legal 
sense the cause of herinjury. It was only the occasion for an in- 
jury by the defendant’s wrongful act, and hence her wrong doing 
did not contribute to the injury in such a sense as to deprive her 
of her right of action ; it was merely a condition and not a contrib- 
utory cause of the injury. Thus in White v. Lang, 128 Mass. 598, 
it was held that if a person while unlawfully traveling on Sunday 
is injured by the assault of a dog, the act of traveling was nota 
contributory cause of the injury, and that he could, notwith- 
standing his own violation of the law, maintain his action against 
the owner of the dog. In sustaining the suit, the Court said: 
‘‘If a person who is at the time agting in violation of law re- 
ceives an injury caused by the wrongful or negligent duty of an- 
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other, he may recover therefor if his own illegal act was merely a 
condition and not a contributory cause of the injury. * ° . 
It is true that if he were not traveling he would not have received 
the injury, but the act of traveling is a condition and not a con- 
tributory cause of the injury.”’ 

The ninety-second section of the Road Act (Rev. 1012) provides 
that all wagons and other wheel carriages of every kind or descrip- 
tion, traveling or passing on the highways within this State, be- 
longing to residents therein, shall track on the ground not less 
than four feet and ten inches, under the penalty of five dollars for 
each offense, to be recovered, one moiety of which is to be paid to 
the overseers of the highways and the other to the informer. The 
penalty in this statute like that in the Sunday law, is prescribed 
for the purpose of prohibition and not revenue, and a citizen trav- 
eling a public highway with a wagon of a narrower track than 
that named in the statute is engaged in violating the law. In some 
parts of this State the use of pleasure and business wagons of the 
New York gauge, which is narrower than that of our statute, is 
quite common. In collision cases on public highways, or at rail- 
road crossings, the defense that plaintiff is debarred of his action 
on the ground of a contributory negligence, for the reason that the 
wagon which he was driving did not conform to the statutory 
gauge, has never occurred to counsel who are usually astute in 
discovering grounds of defense under the doctrine of contributory 
negligence. In my experience it has never been thought worth 
while to inquire in such cases as to the track of the wagon injured 
or destroyed in such a collision, and a defense on that ground 
would obviously receive no consideration. 

The cases sustaining the ruling of the trial judge on this head 
are numerous. They are cited and approved by leading text writ- 
ers in discussing this subject. Bishop’s Non-Contract Law, §§ 63- 
64; 2 Wood on Railways, § 318; Beach on Con. Neg., §81; Cooley 
on Torts (2 Ed.) 178 (155) et seq. and notes. On principle as well 
as by the weight of authority the ruling of the trial judge was 
correct. | 

The station at which this accident happened was located upon 
an embankment elevated above the public road, which crosses the 
railroad under a bridge carrying the railroad over the public road. 
‘The company had a depot building for the reception of passengers 
on a level with the track on the north side of its track. At the 
west end of this building there were steps for the accommodation 
of passengers leading down to the public road. On the south side 
of theembankment there was a stairway leading also tothe public 
road, built by private persons residing in that neighborhood for their 
own convenience, and used by passengers as means of access to and 
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from the station. The company did not construct or keep this 
stairway in repair. The stairway rested against the embankment 
of the railroad ; it was on the company’s grounds and led to the 
public street. From the depot building to the top of this stairway 
there was a gravel walk, and the employees of the company testi- 
fied that the passage was kept free and open and unobstructed. 
It was apparently a way provided as a means of access to and from 
the company’s depot grounds. 

On the occasion when the plaintiff received her injury the train 
reached the station at 9:35. The night was dark and stormy. 
There is no light in or about the depot building, and no person 
there to direct passengers as tothe way to leave the depot grounds. 
The plaintiff, in crossing the tracks on her way to the stairway, 
fell over some timber and received the injury for which she sues. 
The plaintiff testified that the only time she was at that depot be- 
fore that night, she used this stairway, and that she knew of no 
other passage to or from the depot. 

The judge submitted to the jury the question whether the plaintiff 
was justified in using this way out from the depot, in this language: 
‘* Did the plaintiff do right in taking this way out? That depends 
upon the question whether this way of passage was there by the 
recognition, procurement or assent of the company as a means for 
the entrance and exit of passengers. Proof of such approval by 
the company or of its recognition need not be made by any resolu- 
tion or declaration of the company or of its agents. If to persons 
of ordinary understanding and discernment it appeared to be such 
a way. and by the company it was allowed to remain and be in 
use by passengers going to and from trains, any one going to or 
from a train as a passenger was authorized to make use of it. If 
the company permitied it to be done openly, so that persons of 
reasonable judgment and discernment would conclude it to bea 
means of entrance and exit, then any passenger was authorized to 
take itand useit. It is submitted to you as a question of fact, 
whether to an ordinary observer this was held out as one of the 
passage-ways from the depot to the public street. If so, any pas- 
senger, unwarned, might use it as such; if you should so find, it 
is entirely immaterial who built the stairway or who kept it in 
repair. 

The duty of a railroad company as a carrier of passengers does 
not end when the passenger is safely carried to the place of hts 
destination. The company must also provide safe means for access 
to and from its station for the use of passengers, and passengers 
have a right to assume that the means of access provided are rea- 
sonably safe. If there be two ways, one of which is faulty in 
construction or repair, a passenger using it and injured by its 
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faulty condition will not be debarred of his action although the 
other which he might have used was safer. Longmore v. G. W. R. 
R. Co., 19 C. B. N. 8., 183. A company having provided one safe 
and convenient way of ingress and egress to and from its station 
may, as contended for by the company’s counsel, suffer private per- 
sons for their own convenience to have and use another way of 
access across its depot grounds, and it may be that those who use 
such a way will do so at their peril if they have notice of the pri- 
vate character of the way. But that is not this case. The pass- 
age-way taken by the plaintiff led to the public street, and had 
every indication of having been provided for use by the public, as 
a way to and from the station. Under the charge of the court and 
the finding of the jury it must be taken to be the fact that this 
way of passage was there by recognition, procurement or consent 
of the company, and that by sufferance and use it had obtained 
such an appearance of a passage-way passengers were invited to 
use, as that person of reasonable judgment and discernment would 
conclude it to be a means of entrance and egress. It was of a 
passageway having these characteristics that the judge said that 
it was immaterial who built the stairway or who kept it in repair. 

In Beard v. The Conn. & Pass. R. R. Co., 48 Vermont, 101; 
8. C., Am. Railway Reports 375, there was a stairway for passen- 
gers through the company’s depot building, and also a stairway at 
each end of the passenger platform. The stairway at the north 
end was open at the top, and there was nothing to indicate that it 
was not for the use of passengers. In fact, that stairway was 
built by the express company, and was used exclusively by the ex- 
press company for removing express freight, and opened into the 
street, over a platform for loading and unloading express wagons. 
The plaintiff, a passenger, in attempting to pass down the stairway 
in the dark, fell and was injured. For this injury she sued the 
railroad company. The defendant’s counsel requested the trial 
judge to charge the jury that the plaintiff could not recover unless 
she showed that the lower platform, in stepping from which she 
was injured, was on the defendant’s premises. The court declined 
to so instruct the jury, but told the jury that the plaintiff, to 
recover, must establish that the company was guilty of negligence 
in leaving the stairway where it left the upper platform open and 
without any guard or notice to warn passengers that the stairway was 
not to be used as a way of passage to the street below, and that she 
was injured by such negligence or want of care on 
the part of the defendant without any _ neglect or 
want of care on her part contributing to theinjury. This instruc- 
tion was held to be correct. The court, in sustaining the instruc- 
tions of the trial judge, speaking of the likelihood of a stranger 






















78 THE NEW JERSEY LAW JOURNAL. 


to regard that stairway as designed to furnish a safe way of get- 
ting to the street, said: ‘‘If not so designed, and it was unsafe to 
a stranger for such a purpose in the darkness, it was the duty of 
the defendant to forefend against injury by closing up the head of 
the stairs, or by notifying in some effectual way against using 
those stairs for getting to the street. * * * In view of the un- 
questionable law, the request to which the exception 
was taken seems frivolous. The open stairs on_ the 
margin of the platform led the plaintiff, without fault on her part, 
to the point of harm. * * * The fact that the bottom of the 
pitfall on which the plaintiff landed and thereby received hurt 
was beyond the line of ownership of the defendant neither reliev- 
ed the duty nor mitigated the fault of the defendant.”’ 

In the case in hand contributory negligence by the plaintiff was 
negatived by the jury. The case is here solely on the use of the 
passage-way by the plaintiff and the duty of the company with 
regard to its condition and safety. We think the instruction of 
the trial judge on that subject was correct. A passage-way having 
the characteristics mentioned by the judge became by the com- 
pany’s act a passage-way which passengers were invited to use, with 
respect to which the company was under a duty to have it kept 
reasonably safe for use. A passenger using the way under such 
an invitation was not bound to inquire by whose contributions the 
stairway was erected or maintained. Nor was the company ab- 
solved from its duty in the premises by the fact that it erected and 
maintained at its own expense another way of exit. 

The other exceptions on the record have been examined. We 
find no error in the conduct of the trial, and the judgment should 
be affirmed. 


> +. — 


NEW JERSEY SUPREME COURT. 
(Abstracts of Decisions Announced February 20, 1890.) 
STATE v. ACKER. 
Criminal Practice—Imperfect Record on Appeal. 


On motion for a new trial. 

Mr. C. H. Beasley and Mr. Burton for plaintiff. 

Mr. B. Stockton for state. 

Opinion by Bras.try, C. J.: No error appeared in the course of 
law pursued at the trial, but we have before us what was designed 
to bea judgment record, composed of disjointed and imperfect 
fragments from the minutes of the session. They are mere memo- 
randa and are defective and incomplete in many respects. In- 
deed, one of the statements imports that only a part of the jury 
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were sworn. It is impossible to treat such an imperfect statement 
as the record of the judgment in a criminal case. 

Held, that a statement of facts which is unauthenticated and is 
prefaced to the charge of the judge will not be judicially noticed 
by a Court of Errors. 

It is not error for a court to refuse to charge that the defendant 
is entitled to a reasonable doubt upon every and any question of 
fact in the cause. 

A judgment will be sustained on error on a record that fails to 
show a legal trial and judgment in the court below. 

In such case the court will withhold its judgment so as to give 
the prosecutor an opportunity to make application to have the 
record amended. 


ELIZABETH WAGNER v. THE HOWARD SAVINGS INSTITUTION. 


Savings Banks— Right of Depositor to Draw Money after Loss 
of Deposit Book. 


Opinion by Bras.tey, C. J.: The plaintiff deposited with the 
defendants the sum of $50 and an account with her in name 
was opened. The defendants gave a deposit book with her own num- 
ber thereon and the book contained extracts from the by- 


laws and constitution of the defendant corporation. Among 
the by-laws was one requiring that all drafts must be made per- 
sonally or by order in writing of the depositor, but no person can 
demand any money without producing the original deposit book. 
It was proven on trial that the defendant’s book was stolen, that 
she had advertised for it, and that she repeatedly made demands 
for the money, but the bank refused to pay any to her unless she 
produced the book or gave a bond of indemnity. 

Where one by-law of a savings bank declared ‘‘that no person 
shall have the right to demand any part of the principal or interest 
without producing the original deposit book that such payment 
may be entered therein ;’’ and another of such by-laws declared that 
should any depositor lose his book he is required to give immedi- 
ate notice thereof to the institution ; and in case of doubt as to the 
identity of the depositors or claimants, the board may require 
such testimony and security as they may deem necessary.’’ /eld, 
that these by-laws properly construed will not signify that if the 
deposit book were lost, the non-production was a bar to the right 
of the depositor to demand and sue for his deposit. 

Quere whether such a company could enter into any contract which 
would preclude the depositor in case of the loss of his book from 
suing for the moneys due him. 

Judgment is rendered for the plaintiff. 
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DUNKLE v. ROTHALZ. 
Practice—Non-suit— Appeal. 


Mr. Stephany for the plaintiff. 

Mr. Carron for the defendant. 

A plaintiff upon the comingin of the jury has no right by 
force of the practice act to submit to a non suit before the rendi- 
tion of the verdict ; but if such course be taken, he is bound by 
it, and the judgment being voluntary is not the subject of a writ of 
error. The writ is dismissed. 


THE SINGER MANUFACTURING CO. v. SKILLMAN. 


A Judgment in Trover Without Satisfaction Will Not Change 
the Title of the Thing Converted. 


Opinion by BEASLEY, C. J.: One Wm. J. Scott received from the 
plaintiff a sewing machine on hire with the right to purchase, etc. 
Scott failing to fulfill his stipulations with respect to payment, the 
plaintiff, in conformity to a condition to that effect in the article of 
hiring, demanded possession of the machine, which was refused, 
and the machine was removed. The plaintiff brought an action of 
trover against Scott, and obtained judgment. That judgment be- 
ing unsatisfactory, and the plaintiff, finding the machine in the 
possession of the defendant, brought trover against him. Held, 
that the judgment in trover without satisfaction will not change 
the title of the thing converted. Judgment given for the plaintiff. 





SAMUEL A. SHIELDS v. JOHN IVEY. 
Adverse Possession—Payment of Rents—Evidence. 


ScuDDER, J.: In an action of ejectment the entries of rent paid 
by, and receipts given therefor to tenants by a person, since de- 
ceased, are not admissible as evidence of her adverse possession. 
Rule for new trial made absolute. 





SARAH BAKER v. ISABELLA STRATTON, 


Inns and Taverns—Married Woman—Promise of Husband to 
Pay Board of. 


ScuppDER, J.: A boarding-house keeper has not a lien, under 
section 68 of the act concerning inns and taverns, on the separate 
property of a married woman boarding at the house, and living 
apart from her husband, where the husband has engaged and, by 
express agreement, promised to pay her board. Judgment re- 
versed. 
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THE FIRST NATIONAL BANK OF CRANBURY, PROS. v. F. A. DOHM. 
Note given by Married Woman to Pay Debt of Husband and 
Another is Valid. 

On certiorari. 

Opinion by Dixon, J.: Action on a promissory note made by 
Dohm to the order vf Benjamin Gray, which was dishonored and 
protested. Suit was brought against Dohm alone, judgment 
obtained and execution issued on goods. Offer made by wife of 
Dohm to pay debts of endorser and Gray, if bank would release 
her husband from all liability. Held, that wherea married woman 
purchases from her husband’s creditors the debt owing by her 
husband and a third person, and gives her own note for the price, 
such note is not invalid as a promise to pay the debt of another 
within the proviso of the fifth section of the married woman’s act, 
Rev. p. 636. Judgment of the Common Pleas Court reversed and 
that of the justice affirmed. 


THOMAS HANHART, PROS., v. DITLEY & SON. 

Court for the Trial of Small Causes—Jurisdiction of— Where 
Defendant Resides in City Having District Court—Practice. 
On certiorari. 

Mr. Wartman for prosecution. 

By return of the justice it appears that his office is in Gloucester 
City, and that when the summons was issued the defendant resided 
in the city of Camden. On this ground the defendant’s attorney 
objected to the prosecution of the suit in the court for the trial of 
small causes, insisting before the justice that exclusive jurisdiction 
was vested in the District Court of the city ef Camden. Such is 
the tenor of the sixth section of the act constituting District 
Courts, (Rev. Supp. p. 224,) and the enactment is valid, Payne v. 
Mahon, 44 N. J. L. (15 Vr.) 213. 

The objection having been duly taken before the justice, he 
should have dismissed the action. Consequently his judgment for 
the plaintiffs must be reversed. 


C. IRVING SIMON v. THE MAYOR AND COMMON COUNCIL OF THE CITY OF 
HOBOKEN. 


Opinion by Dixon, J.: The case was on certiorari bringing up 
the proceedings of the mayor and common council of Hoboken in 
appointing and confirming Samuel A. Heifer as city physician. The 
complainant was city physician when Heifer was appointed, and 
claims that Heifer’s confirmation is illegal, because he did not 
receive sufficient votes in council. Held, that a writ of certiorari 
is not the appropriate remedy for testing the legality of a mere 
appointment to a public office, even though the appointee has not 
entered upon the office so as to be liable to an information in the 


nature of guo warranto. 
6 
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ELSWORTH EVANS v. THE STATE. 


Criminal Practice—Power of Court to Amend Indictment—Addi- 
tion of Names by Sheriff to Panel of Jury Drawn. 


Opinion by Brastey, Cu. J.: When a defendant in a criminal 
case is entitled to twenty peremptory challenges and a jury list of 
thirty six names has been drawn, such list cannot be added to by 
the sheriff. 

It isa matterof doubt whether one indictment which charges 
a rape and also avers that the girl was under sixteen, can be altered 
by the Court so as to expunge the charge of rape and convert it into 
an indictment for the statutory offense of carnally abusing such 
girl. 

It is also a matter of doubt whether if the changes in the indict- 
ment for such statutory offense was accomplished without the con- 
sent of the girl the State can succeed when it appears that the of- 
fense was with her consent. 





JOHN LECHMAN vv. JOHN W. HOOPER. 


Master and Servant—Notice of Danger Must be Made Direct to 
the Person Injured to be Effective. 


On rule to show cause. 
Lechman in 1888 was an apprentice for Duncan Mackenzie, and 
yas putting in some iron work at the Union engine house when 
one of the walls fell in and badly injured him. He brought suit 
against Hooper, who was the contractor, and in the Mercer Court he 
was awarded $1,600 damages. 

Opinion by Brastey, Cu. J.: There was some evidence which it 
was contended tended to show that the co-employe of the plaintiff, 
who was in charge of that particular job, was notified of the dan- 
ger in question ; Held, that notice of the danger was due to the 
plaintiff personally, and that notice to his co-employes would not 
affect him. 

The fort feasor owed to the plaintiff the duty to apprise him of 
the lurking danger and that the plaintiff had not appointed his 
master, or any of the servants of such master, his agent to receive 
for him such notice. ‘he rule is discharged. 





BREESE v. THE TRENTON HORSE RAILROAD CO. 


Pleading—Counts in Declaration. 


On demurrer to declaration. 

In this case suit was brought to recover $15,000 for injuries sus- 
tained by the plaintiff in a fall from a horse car. One of the counts 
of the declarations alleged that the plaintiff was ‘‘on”’ a car, and 
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thereby it became the duty of the company ‘‘to guard, protect and 
secure’’ the plaintiff while leaving the car ; held, that the count 
was bad, as it fails to show any facts giving rise to such duty. An- 
other count alleged that the plaintiff was ‘‘on’’ a car, and that it 
therefore became the duty of the company to safely and securely 
carry him ; held, bad, as the plaintiff might have been on the car 
as a trespasser. 

A count charging in general terms that ‘‘the car of the defend- 
ant by the carelessness of the management of those having it in 
charge, ran over the body and arm of the plaintiff,’’ was sustained. 


EASTON AND AMBOY R. R. CO. v. CENTRAL R. R. CO. 


Judgment for the plaintiff on demurrer to the declaration, which 
was a claim for damages resulting from obstructions placed in the 
public tide-water basin in the ‘*South Cove,”’ in Jersey City. 
The grant by the legislature to Jersey City for a tract of land for 
wharf and basin purposes, fronting on this public tide-water basin, 
made in 1872, is fully sustained. 


Buchanan v. The West Jersey R. R. Company. Where a 
woman was obliged to throw herself on a railroad platform, 
to escape being struck by a piece of timber projecting from a 
car in motion, and had her health impaired by the fright. Held, 
that she was entitled to recover damages for such impairment of 
her health. 

Metropolitan Life Insurance Company v. Margaret McGrath. 
Judgment below reversed. 

American Steam Boiler Company v. Van Winkte. 
overruled. 

Gheritt v. Andover Iron Company. Rule discharged. 

O Connell v. New York and Greenwood Lake Railroad Com- 
pany. Rule discharged. 

Chapin Hull Lumber Company v. Dunn. Laid over. 

Winman v. Phillipsburg Horse Car Rk. R. Company. 
over, but may be decided during the term. 

Hemtze, Sheriff, etc., ads. Bigelow Company. In hands of 
Depue, J., and will probably be determined during the term. 


Demurrer 


Laid 


? 


PETER KIERMAN, ET. AL.,v. THE STEAM TUG, LEONARD RICHARDS. 
(U. S. District Court, New Jersey, February, 1890.) 
Admiralty—Collision—Negligence—Limited Liability Act—Costs—Mari- 
time License—Injunction. 
Mr. E. D. McCarthy for petition and libellants, owners of the 
Leonard Richards. 
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Messrs. Wallis, Edwards & Bumstead for the Communipaw Coal 
Company. 

Messrs. Owen, Gray & Sturges for owner and crew of the 
Quickstep. 

Mr. Sidney Chubb for the F. O. Matthieson Sugar Company. 

In May, 1887, a collision occurred in New York bay between the 
steamship Ludwig Holdberg, outward bound, and the bark Quick- 
step, inward bound, laden with sugar consigned to the F. O. 
Matthieson Sugar Refining Company, and at the time of the col- 
lision was being towed by the steam tug, Leonard Richards, to her 
wharf at Jersey City. Asa result of the collision the Quickstep 
speedily sank, and her cargo became a total loss. A libel being 
filed in this court by owners and crew of the Quickstep against the 
Leonard Richards asthe negligent cause of the collision, the 
owners of the tug also filed their libel against their own vessel, 
denying the negligence altogether, and praying that if the steam 
tug should be found to be in fault, they should be permitted to 
have the benefit of the act known as the Limited Liability Act, 
and the amendments thereto. 

The right of the owners of the steam tug to claim the benefit of 
this act was contested by the other libellants, but unsuccessfully ; 
the court held that the right was, under the circumstances, clear 
and unimpeachable, and thereupon the tug was valued, under the 
act, at the sum of $8,000 and a stipulation for that amount duly 
filed. Upon the final hearing of the cause, Judge Butler found 
that the tug was in fault, and the amount of the various claims 
against her having been determined upon reference, the matter 
came before Judge Green upon settlement of the final decree. 

It appears in this case that supplies toa large amount had been 
furnished to this tug, which was at the time of collision unpaid for, 
and which, under the law, were liens upon the vessel, and counsel 
for the owners of the tug insisted that, although the tug had an 
apparent value of $8,000, yet the interest of the owner in her 
ought not to be calculated upon that basis, but that from the 
appraised value of the vessel should be deducted the full amount 
of the debts and claims owed by the vessel, and the balance taken 
to be the true value of the interest of the owner. 

In delivering the opinion of the Court, Green J., said that the 
real value of the vessel in fault, without regard to liens upon her, 
at the termination of her voyage upon which she negligently caus- 
ed the injury complained of, measures justly and equitably the 
value of the interest of the owner therein as contemplated by the 
Limited Liability act. 

The second question raised by the owners of the Leonard Rich- 
ards concerns their liability to be cast in costs. They claim an ex- 
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emption from such liability on the ground that they were unsuc- 
cessful in the application made by them to the court for the bene- 
fitof the Limited Liability act, and because such exemption is 
conferred upon them by a rule of Admiralty which provides for 
the payment of claims out of the fund in court after the costs and 
expenses are first deducted therefrom. Held, that the costs must 
be paid by the owners of the tug. 

Another question involved was whether the material men 
having claims against the Leonard Richards should be en- 
joined from bringing their actions to recover them. The 
Court held that they should not, and that a material man 
does not lose his right of action in person and against the 
owners of a vessel where such owners are in position to invoke the 
benefit of the Limited Liability act. The right to his action is pre- 
served to such claimant, and an injunction restraining him from 
prosecuting it would be a tryannical exercise of power by the 
Court, wholly without justification or reason. 

A decree in accordance with these conclusions was ordered. 


CORNELIUS L. VAN NESS v. SAMUEL D. BOND. 
(Essex Circuit Court, Saturday, February 8, 1890.) 


debtor has a family living in this state, the 
receiver would not be entitled to it. 


Discovery in Aid of Execution— Exemp- 
tion—Receiver.—If upon an examination un- 


der an order for discovery it does not appear 
that the debtor has property or things in 
action, which the receiver would be entitled 


The fact that the amount exempt had 
been set off before, makes no difference ; the 
question is, has the debtor that much prop- 


erty now? He is entitled to his exemp- 
tion for the benefit of his family at the time 
when the execution is enforced against him. 


to collect, a receiver will not be appointed. 

If the property discovered is less than the 
sum allowed by way of exemption and the 

Depur, J. (orally): This is an application for the appointn.ent 
of a receiver under supplementary proceedings taken under the 
act concerning executions. The application is resisted by the de- 
fendant’s counsel on the ground that no such discovery has been 
obtained as would warrant the appointment of a receiver. The 
contention on the other side is that, inasmuch as the appointment 
of a receiver effects nothing but to give a receiver a position in 
court to sue for and collect the choses in action and property be- 
longing to the defendant, the court, if there be any property, 
should make the appointment, leaving the receiver to get it or not 
as he may be able to by bringing suit. Now, the proceedings for 
the appointment of a receiver in this act are adopted from the 
practice in the courts of equity. In equity, where a bill is filed 
for discovery merely, when discovery is obtained the object of the 
suit isat end. But where the object of the bill is discovery and 
the appointment of a receiver, the settled doctrine of the Court of 
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Chancery is that the discovery must elicit property or choses ip 
action which the receiver will be justified in taking ; and where, 
in a proceeding of this kind in a court of equity, no such property 
is discovered, the appointment of a receiver is denied and the bill 
is dismissed. That matter is placed ina clearer light by the pro- 
visions of the act under which a court of law is authorized to make 
an appointment of a receiver. So far asa court of law is concern- 
ed, it has no inherent jurisdiction over the subject, and derives its 
entire authority under a statute, and consequently its anthority 
is such as is granted by the statute, subject to such conditions as 
the statute imposes. Sec. 24 (Rev. 593) designates the circum- 
stances under which the discovery may be had: ‘*The judgment 
creditor, before he shall be granted such order, shall present to said 
judge a petition, verified by oath,in which he shall state the amount 
due on said execution, the return made thereon by the officer to 
whom it was issued, and his belief that said judgment debtor hath 
property or money, or things in action due to him, or held in trust 
for him where the trust has been created by or the fund held in trust 
has proceeded from himself over and above such property as is or 
may be reserved by law, to an amount exceeding fifty dollars,” 
etc. It also requires that ‘‘the said judge shall further, on alle- 
gation in said petition, or in one supplementary thereto, and proof 
by the oath of the party, or any other person, of facts and circum- 
stances showing that any person owes the said debt otherwise 
than for his labor or personal services, or the labor or personal 
services of any member or members of his family,’”’ etc., ‘*make 
order forbidding the payment of such debt,’’ etc. The 27th sec- 
tion provides that ‘‘in case the judgment creditor shall not appear 
and examine the debtor at the time and place testified, or after 
examination of the party and witnesses, no such property or things 
in action shall be discovered, the petition of such judgment cred- 
itor shall be dismissed, with costs, to be taxed by said judge,” 
etc. 

An order for discovery in this case was made on the 10th of 
September, 1888, served on the 10th of November of the same 
year. The property discovered, at the utmost, amounts to two 
sums of $48 and $59, making in all $107. I take the outside fig- 
ures that appear upon an examination, although there is some 
question as to whether of the $59 the defendant in execution is en- 
titled to more than one-seventh, It appears also that the debtor 
has a family residing in this State. It is obvious from the facts 
which appear by the examination that there has been no property 
of the debtor discovered that the receiver would be justified in 
taking. 

One other question arose. It was stated by counsel that the 
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property to which the examination related was property that was 
over and above the property which the debtor was entitled to have 
set off as a debtor having a family residing in this State. There is 
no proof on that subject at all in the case. If there had been proof 
that there was such property, the proper course in conducting this 
examination would be to disregard the exemption ; but if it should 
appear that, taking the gross amount of property, there was 
enough property reserved by law to answer the exemption, and 
then sufficient to justify the appointment of a receiver under the 
act, the court would make the appointment, and allow the re- 
ceiver to deal with the question of exemption as he saw fit. It was 
insisted on the part of the plaintiff that the exemption had been 
set off about three years ago, and it was argued that that was 
sufficient to show that the property exempted by law to the debtor 
and his family had been already set off. But every defendant in 
execution is entitled to have the exemption ascertained and the 
amount set off at the time when the execution is sought to be en- 
forced against him. Now, that is very apparent, for the reason 
that, supposing a man was sued ten years ago, and had had two 
hundred dollars set off for the benfit of his family under an execu- 
tion granted at that time, and that property had been consumed, 
destroyed, worn out or wasted, he would not for that reason be de- 
prived of the right to have the $200 set off from the property he 
had at the time of the service of the second execution. 

The plaintiff's counsel applied for a receiver ; the defendant’s 
counsel applied for an order that the proceedings be dismissed. 
I can not make the order, and under the statute the only course to 
pursue is to dismiss. 





BARDEN ». CURTIS. 
(In Chancery of New Jersey.) 


Partition by Oral Agreement—Specifie Performance—Demurrer 
—Consideration. 

On demurrer to bill praying for order for specific performance of 
contract. 

In this case five tenants in common, of whom the complainant 
was one, and the defendant another, of several parcels of land 
made partition thereof by oral agreement among themselves, which 
was carried out by mutual releases. One parcel, a storehouse 
with a yard attached, was subject toa term not expired, created 
by the common ancestor by lease to the defendant Curtis and his 
partner in business, Conover. It was part of the oral agreement 
of partition that the defendant Curtis should procure a release. 
The yard attached to the store was set off to the complainant. 
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A bill was filed praying for an order directing the specific per- 
formance of the oral contract to surrender, to which a demurrer 
was filed. 

Pitney, V.C.: Held, that the tenants in common are not ne- 
cessary parties ; that the consideration of the contract to procure 
the surrender is found in the partition, and that the Court will not 
presume that the defendant Curtis cannot procure his partner to 
join in the surrender. 

The demurrer must be overruled. 


UNITED STATES v. FRANCIS LAND, CAPTAIN OF THE STEAMSHIP CITY OF 
MONTREAL. 


(United States District Court for New Jersey, February 12, 1890.) 


Smuggling—Customs Duties—Reponsibility of Officer in Charge 
of Vessel for. 


This case was based upon a charge of landing dutiable goods in 
an irregular manner. 

From the evidence offered it appeared that the defendant was 
ignorant of the fact that any such goods were on the vessel or that 
they had been landed when she reached Jersey City. 

A special custom house inspector testified that on an evening in 
June, 1887, he found in the possession of a’longshoreman a _ bun- 
dle containing a suit of clothes, which he had just brought off the 
City of Montreal. On going through the steamship he found an- 
other suit in the store-room, which is in the purser’s department. 
The defendant was not on board, as he had gone to report the ar- 
rival of his vessel, and the ship was in command of the first of- 
ficer. 

The defense did not deny that the goods were carried, nor that 
one of the suits had been landed after nightfall, which is contrary 
to customhouse ordinances without a special permit, but they held 
that the defendant, who was absent at the time, knew nothing of 
the affair and was not responsible for it when the ship was not in 
his charge. 

Two charges were brought against the defendant, one to recover 
the full value of the goods, $71.10, and the other to impose a fine 
of $400 and to deprive the master of any vessel upon which any 
smuggled goods have been entered of any position of trust for the 
period of seven years. 

Counsel for the defendant argued that Captain Land was not at 
that time master of the vessel, as he was absent at the time. He 
also called attention to the law before the revised statutes came 
into use, which read that the penalty should be imposed upon the 
‘master or the person then in command.” 
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GREEN, J., in disposing of the case, said that a court of equal 
authority had already decided that an absent master in such a case 
was not liable; he did not feel justified in departing from such rul- 
ing, and instructed the jury to find a verdict of $71.10, the value 
of the goods, for the Government, and on the second charge to find 
that suit had not been brought against the proper person, as the 
defendant was absent at the time. 





EDITORIAL NOTES. 


RIPARIAN Ricuts.—Now that the legislature is agitated over 
the question what to do with the proceeds of the sale of its riparian 
rights, it may be well to call attention to a recent decision of the 
English Privy Council as to the extent of such rights in the sover- 
eign as against the owner of the shore. It has been decided in this 
State that the title of the lands under tide water up to high water 
mark is in the State, and that although by custom the shore owner 
may reclaim the land between high and low water mark by build 
ing a wharf, yet this privilege is a mere license and the legisla- 
ture may revoke it at any time before execution without compen- 
sation, and grant the privilege to another. Gough v. Bell, 21 N. 
J. L. (1 Zab.) 150; 22 N. J. L. (2 Zab.) 441; 23 N. J. L. (8 Zab.) 
624; Arnold v. Munchy, 6N. J. L. (1 Halst.) 1; O’ Neill v. An- 
nett, 27 N. J. L. (4 Dutch.) 290, 293; State v. Jersey City, 25 N. 
J. L. (1 Dutch.) 525; Stevensv. P. & N. R. R. Co., 34 N. J. L. (5 
Vr.) 582; Keyport Steamboat Co. v. Farmers’ Trans. Co., 18 N. 
J. Eq. (8 C. E. G.) 13, Ibid. 511. In this last case decided in 1866, 
Chancellor Zabriskie said it was still an open question in New 
Jersey whether the legislature had power to grant to a stranger the 
right to cut off a shore owner from access and other advantages of 
adjacency to the water directly in front of his shore along tide 
waters, and he said he thought that in the decision of Gough v. 
Bell the judges of the Supreme Court and the Court of Errors were 
of opinion that the shore owner has vested rights in the waters in 
front which cannot be taken away by the State. The Court of 
Errors in affirming the Chancellor’s decision (3 C. E. Gr. 511) de- 
clined to express any opinion on this question, but a few years 
afterwards at the November term, 1870, the Court of Errors in 
Stevens v. Paterson & Newark R. R. Co., 5 Vr. 612, distinctly 
held that the riparian owner who had not reclaimed the land un- 
der water had no right to compensation for the building of a rail- 
road along the shore between high and low water mark so as to 
cut him off from access to the river. 

The Privy Council, in the recent case we referred to, decided 
otherwise, North Shore Railway Company v. Piod, on appeal 
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from the Supreme Court of Canada, L. R. 14 App. Cases 612. In 
this case the appellants made a railway upon the foreshore of a 
tidal and navigable river in Canada, by means of an embankment 
extending along the entire length of the respondent’s frontage, 
cutting off all access to the water except through one opening. 
The court vonsisted of the Earl of Selborne, Lord Watson, Lord 
Bramwell, Lord Hobhouse and Sir Richard Couch. The judg- 
ment was delivered by Earl Selborne. He held that the question 
whether the respondents had suffered injury from the erection of 
the railway embankment along the shore which entitled them to 
indemnity, must be answered in the affirmative unless it appeared 
that by the law of Lower Canada there was a distinction in respect 
to right of access to the water between navigable and non-naviga- 
ble streams. He referred to cases: Miner v. Gilmour, 12 Moore P. 
C. 159; Lyon v. Fishmongers’ Co., 1 App. Cases 683 ; Metropoli- 
tan Board of Works v. McCarthy, L. R. 7 E. & I. 248, and Chase- 
more v. Richards, 7 H. L. C. 349, and held that by the law of 
England there was no distinction with respect to riparian rights 
between navigable and non-navigable streams and that there was 
nothing to show the non-existence of riparian rights in Canada 
with respect to tidal waters. ‘‘The only ground of distinction 
suggested,’’ Earl Selborne said, ‘‘ between a non-navigable river 
and a navigable or tidal river forming at high water the boundary 
of riparian land was that in the case of a non-navigable river the 
riparian owner is proprietor of the bed of the river ad medium 
Jilum aquac,”’ which in the case of a navigable river belongs to the 
Crown, but, hesaid, ‘* Lord Cairns, in the Fishmongers’ case, re- 
jected the proposition that the right of a riparian owner to the use 
of the stream depends on the ownership of the soil of the stream, 
but he adopted the words of Lord Wensleydale in Chasemore v. 
Richards to the effect that the riparian owner has a right to have 
the stream come to him inits natural state, just asa man is en- 
titled to the support of his neighbor's soil for his own in its natu 

ral state.’’ 

The opinions of these judges are entitled to great weight and 
they correspond with a very general public impression as 
to the rights of riparian owners. ‘The doctrine that a man 
must buy of the State land under water along his own 
shore in order to insure his own right of access to the water, 
has not met with universal acceptance, and although the State 
no doubt owns the land under water, we think that in dealing 
with ashore owner and fixing a price it should be carefully con- 
sidered whether the shore owner has not a right of access to the 
water and to have the water come to his land with the daily flow 
of the tide. 
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EDITORIAL NOTES. or 


THE SUPREME CouRrRT now sets in three branches, the main court 
consisting of four judges to hear arguments of cases on the list, 
and two branches to hear motions and arguments on certiorari. 
Nearly all the cases on the list at this term were those of counsel 
living in Newark, Jersey City, Elizabeth and other towns north of 
Rahway, and by far the greater number of motions and certioraris 
come from counsel in the upper part of the State. Four out of the 
nine judges live in thesame region. Wouldit not be convenient for 
both the court and the bar if at least one branch of the court 
should sit each term fora few days in Newark or Jersey City? 
Let it be arranged that notice should be given of every special 
motion and arguments on certiorari, as well as of cases on the list 
(this ought to be the rule now,) and let the notice specify the place 
as well as the time of the motion, and the business of the court 
would easily be distributed between Trenton and Newark or 
Jersey City to the great convenience of the bar, and also, we 
should think, of several members of the court. The court might 
meet as usual on the first day of the term in ‘Trenton, and cases on 
the list could then be set down for hearing in Trenton or in New- 
ark or Jersey City, according to the notice given or as the Court 
might order, and certain judges could be then assigned to hold the 
court on certain days in the upper part of the State. If, however, 
the court should think that the cases which now go upon the list 
must be heard by the main court in Trenton, it would still be a 
great saving of time and expense if one of the branch courts 
should appoint certain days in each term to hear motions in one 
of the other cities. The Court of Chancery has long since adopted 
the plan of setting down causes to be heard in Newark or Jersey 
City, and the result is that the Chancellor sits only one or two 
days each term in Trenton, except to hear motions. We under. 
stand it is proposed to introduce a bill at the present session of the 
legislature providing for sessions of the Supreme Court at Newark 
or Jersey City. Sucha bill should appoint a place fur the court 
to set in. In the mean time we suppose they might use the 
County Court House or one of the Chancery Chimbers or even the 
law libraries. 





SPEAKING OF THE LAW Liprariks in Newark and Jersey City 
the rooms are now often used as court rooms for Chancery cases 
and the books are in constant use both by the Court and counsel in 
the argument of causes, They are thus put to the same public 
use as the State Library in Trenton, and would serve the same 
public purpose if they contained as many books. As it is they are 
fairly good working libraries, but they are supported entirely by 
private subscription, and more money than they have is needed 
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to make them as good as the work of the courts requires. A 
small annual appropriation should be made by the legislature to 
help maintain and increase these libraries. They are the working 
libraries easily accessible to the greater part of the bar of the State,and 
to make them good is to further the administration of justice. The 
library for thorough investigation must, of course, be the State 
Library in Trenton, but the State ought to make some provision 
for keeping up libraries where the Court of Chancery is setting 
almost continuously, and where we trust the Supreme Court will 
also sit from time to time. 





THERE IS ANOTHER constitutional amendment which ought to be 
attempted again in spite of discouragements, and that is a revision 
of the judicia] system. If we cannot get all that is to be desired, 
let us make a beginning and accomplish at least some improve- 
ment in the constitution of the Court of Errors. It is admitted 
on all hands that the Court of final appeal should be composed 
entirely of lawyers. The lay element is a survival of the colonial 
Governors’ Council, and is now only an encumbrance. It would 
seem to be equally obvious that a court of last resort in all causes 
should be composed of both law and equity judges. Since a 
general revision meets with opposition why not now take one step 
and adopt a resolution for a Court of Appeals to consist of the 
judges of the Supreme Court, the Chancellor and the Vice Chan- 
cellors, such judges to sit in a cause where they have not heard and 
decided the case in the court below. This would do away with the lay 
element and would give us some equity judges in equity cases. 
The Vice Chancellors might by the same amendment be made 
constituent parts of the Court of Chancery so that the Chancellor 
would not have to sign the decrees and would be entirely inde- 
pendent in hearing the appeal. A proposition something like this 
was adopted some years ago, and was abandoned the next year in 
hopes of getting some more thorough change, but it would be 
better to adopt it and leave other changes to the future. 


IN THE CASE of Van Dyke v. Oliphant reported last month, (13 
N. J. L. J.), we are sorry to say we misrepresented the decision of 
Judge Garrison both in the syllabus and in the foot note to his 
opinion. The case related to the affidavit of merits and the sylla- 
bus on one point was as follows: ‘‘The verification of a plea ac- 
cording to the statute is not an affidavit of merits within the mean- 
ing of the act of 1889 ; and if the statutory notice has been served, 
a judgment may be entered, although a plea duly sworn to has 
been filed within ten days.’’ The opinion, as we received it, re- 
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cited that the plea was duly verified, but we have since learned 
that the affidavit did not use the statutory words ‘‘just and legal 
defense to the action upon the merits of the case,’”’ but only ‘‘good 
and legal defense to the action upon the merits of the case.’’ 
Judge Garrison, in the course of his opinion speaking of this and 
of another affidavit purporting to be an affidavit of merits, said : 
‘‘ Neither affidavit was in compliance with the act of 1889.’’ He 
did not decide that an affidavit annexed to a plea and drawn ac- 
cording to the statute relating to such an affidavit was not in com- 
pliance with the act of 1889, but only that the affidavit in this 
vase Was not in compliance with the act requiring an affidavit of 
merits and, therefore, would not serve to stay the judgment after 
ten days. He then went onto decide that the mere filing of the 
plea (without a proper affidavit) did not answer the purpose of an 
affidavit of merits. We understand that a case is now pending be- 
fore Judge Garrison, in which the question will arise upon a plea 
with an affidavit in due form but without a separate affidavit of 
merits. 





MISCELLANY. 


NEW JERSEY SUPREME COURT 


EXAMINATIONS. 


The written examinations took place on 
Wednesday afternoon, February 19th, and 
the oral examinations were held before the 
court on the next day, after the reading of 
the opinions. 

The examiners for counsellors were: 
Messrs. Samuel Kalisch, J. E. Lanning and 
William H. Vredenburgh, and those for the 
attorneys were Frederick Adams, Edw. M. 
Colie and Frank J. Swayze. 

The court appointed Messrs. Joseph 
Coult and John H. Stewart to take the 
place of the retiring members of the ex- 
amining board, and these two, together with 
one of the present board of examiners, will 
form the committee who will examine the 
applicants for the attorneys’ license at the 
June term. 

The following were the counsellors ad- 
mitted : J. C. Garretson, Jsaac Antrim, W. 
Holt Apgar, Eckard P. Budd, Charles 
Clark, Guy J. Edwards, Harvey W. R:- 
Howel, Charles W. Parker, J. 8. Parry and 
Linton Satterthwaite. 

The attorneys admitted were Louis Mor- 


ris, Edwin G. C. Blakely, William H. Bel- 
cher, Edward W. Hicks, Millard F. Steel- 
man, Jacob Willard DeFoe, Thomas B. 
Steele, George E. Clymer, Francis D. Weav- 
er, Anderson Price, James T. Keenahan, 
Thomas V. Arrowsmith, N. Henry Hevens, 
William G. Romaine, Ulysses G. Ludlow. 

The following were the questions asked 
on the written examinations : 


COUNSELLORS. 

1. What does the term “land” at common 
law include? What under our attachment 
act? Where lands are conveyed in fee by 
deed without any reservation, will the grow- 
ing crops pass to the grantee? If the owner 
of lands die intestate to whom do the grow- 
ing cropsgo? If he die testate, having devised 
the lands, to whom do the growing crops go? 

2. What is the constitutional provision 
with reference to the taking of lands for 
public highways? Can the legislature in such 
cases fix the standard measure of compensa- 
tion ? 

8. What is a private way? How may it be 
acquired ? 

4. What is the limitation as to the imposi- 
tion upon lands of assessments for benefits 
conferred by street and other public inprove- 
ments? 

5. Define a freehold? Mention the freehold 
estates of inheritance, and also those not of 
inheritance. 
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6. What is the distinction between feudal 
and allodial tenures? What is free and com- 
mon socage? By what tenure or tenures are 
Jands held in New Jersey ? 

7. Of what is the widow, in this State, en- 
dowed? In what cases is she barred of her 
dower? What, at common law, was the wid- 
ow’s quarantine? What, by our statute? If 
a testator devise lands to his wife can she 
have dower; and if so, how can she obtain it? 

8 What legal proceedings may be had for 
the assignment of dower? Who may insti- 
tute them, and in what court ? 

9. What is the effect of a purchase money 
mortgage as distinguished from any other 
mortgage? What is thetheory on which this 
distinction is made ? 

10. What is title by adverse possession? 
What are requisites of such possession ? 

11. When a power of sale of land is con- 
ferred by will upon two or more executors, 
ean one of them execute it—and if so, under 
what circumstances? In such case, before 
sale, can the executors sustain ejectment 
against a stranger in possession? Can they 
against heirs-at-law? When may the admin- 
istrator with the will annexed sell lands with- 
out an order of court? 

12. What proceedings may be had for the 
sale of lands of an infant in a case where his 
interest requires a sale to be made? 

13. How may a submission to arbitration be 
made a rule of court, and what is the effect 
thereof ! 

14. What power has the assignee of an in- 
solvent debtor over the lands of the debtor ? 

15. When does an attachment become a lien 
on lands? How long does it continue? 

16. What is the effect of a decree in Chan- 
cery commanding a party to convey lands? 

17. What contingent estates and what es- 
tates in expectancy may, in New Jersey, be 
conveyed ? 

i8. What general powers has every corpora- 
tion in New Jersey, as such? 

19. Whom may plaintiff join as defendants 
in ejectment? How may plaintiff recover 
mesne profits and damages ? 

20. In what courts may partition of lands 
be made? 

21. What advertisement is necessary fora 
public judicial sale of land ? 

2. What is essential to the proper execu- 
tion of a will? What is a nuncupative will ? 
What is essential] to its execution and estab- 
lishment in New Jersey, where the property 
bequeathed exceeds eighty dollars ? 

ATTORNEYS. 

1. What are the twelve principal methods 
by which the title to things personal may be 
acquired and lost ? 

2 What are the four most usual contracts 
whereby the right of chattels personal may 
be acquired in England? 


3. What are the ten principal rules for the 
construction of statutes ? 

4. Define (a) personal actions; (b) real ac- 
tions; (c) mixed actions; (d) assault; (e) 
battery ; (f) covenant ; (gz) contract. 

5. Of what two sorts are pleas? Of what 
three sorts are dilatory pleas? When does 
anestoppel happen ? 

6. What are the five requisites of a good 
plea? 

7. If the defendant pleads to a bad declara- 
tion, and the plaintiff demurs to the plea, 
and the demurrer is well taken, which party 
prevails, and why ? 

8. Mention the principal subjects of equity 
jurisdiction. Of what subjects is the juris- 
diction in equity exclusive ? 

9. Give Blackstone’s definition of limita- 
tion. Under the statute of limitions of New 
Jersey, what actions must be brought within 
six years after the cause of such action shall 
have accrued? What actions within four 
years? Within what time after words spoken 
must an action be brought therefor ? 

10. Under the statute of New Jersey when 
can the writ of attachment issue? To what 
amount can it issue out of the court for the 
trial of small causes ? 

11. Define the writ of habeas corpus, and 
state who, under the statute of New Jersey 
are not entitled to it? 

12. What is the function of a writ of n 
ereat, and out of what court does it issue? 

13. What isthe difference between recoup- 
ment and set-off? How does a defendant avail 
himself of either defense ? 

14. What number of persons must necessa- 
rily associate themselves to become a manu- 
facturing corporation under the statute of 
this State’? Howdothey becomesuch? Enu- 
merate the powers necessarily incident to 
every corporation. State the classes into 
which Blackstone divides corporations. 

15. How is an intestate’s personal property 
in New Jersey divided—(a) If there be a widow 
and children or the representatlves of chil- 
dren b) If there be a widow and no chil- 
dren c) If there be children and no widow 
(a) What are the rights of illegitimate chil- 
dren in the personal estate of either parent 

16. Of what sorts werethe challenges of jur- 
ors at common law? Do they still exist; and 
have they been added to by the statute? 

17. Define the writs of mandamus and re- 
plevin. 

18. Under the married women’s act to what 
extent and with what exceptions may a mar- 
ried woman bind herself by contract? 

19. Under the constitution of New Jersey 
how shall property be assessed for taxes? 

20. By the constitution of New Jersey what 
rights are secured to the accused in a crimi- 
nal prosecution ? 
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BONI JUDICIS EST AMPLIARE 
JURISDICTIONEM. P 


A prominent member of the bar, noted 
for his wit, observing the attitude or per- 
haps beatitude of the judges of the Court of 
Errors and Appeals in announcing the re- 
sult in a certain case, on the recent opinion 
day suggested to the reporter that when he 


i 


published that case, he ought to add “ re- 
versed with enthusiasm.”’ 


LAW STUDENTS’ ASSOCIATION. 


We are pleased to hear that the Law Stu- 
dents’ Association recently formed at Pater- 
Meetings are 
held once a week, and each member is re- 


son, is meeting with success, 


quired to prepare a lecture on a chapter of 
the book which is being read at the time. 
It would be a great help to many law 
students if similar associations were formed 
in all our larger towns and cities. 
LEADING ARTICLES 
CHANGES, 


IN EX- 


The Albany Law Journal, February, 1890, 
Weed, Parsons & Co., Albany, N. Y. 
Validity of a Grant to exercise an exclu- 

sive Franchise to use the streets of a muni- 

cipality, by W. W. Thornton, Feb. 8th. The 

Centenary of the Judiciary, Feb. 15th. 

American Law Review, January and Febru- 
ary, 1890. Review Publishing Co., St. 
Louis, Mo. 

The Provinces of the written and the un- 
written law, by James C. Carter; The Su- 
preme Court and Interstate Commerce, by 
Charles A. Culberson; Conditional Sales, 
by Augustus H. Fena; The Business of the 
Federal Courts, and the Salaries of the 
Judges, by Albert Eickerman; The Michi- 
gan Central Railroad Conspiracy Trials of 
1851, by B. S. Ladd. 

The Central Law Journal, February, 1890. 


The Central Law Journal Co., St. Louis, 
Missouri. 


Specific Enforcement of Contracts to Con- 
vey Homestead, Feb. 7th; Arbitration, In- 
cidental to Contracts of Insurance, by M. 
C. Phillips; The Validity of Protective 
Law, by R. 8S. Morrison, Feb. 14th; Good 
Will, by Lewis P. Clover, Feb. 21st. 


The Canadian Law Times, February, 1890. 
Carswell & Co., Toronto, Canada. 


The Right to Appoint Queen’s Counsel, 
by A. H. Marsh. 


Columbia Law Times, February, 1890- The 
Columbia Law Times, 49th street, corner 
Madison avenue, New York. 


The Supreme Court and the Sovereignty 
of the People, by Edward J. Phelps; Sylla- 
bus of Lectures on Remainders and Execu- 
tory Devises, by Prof. J. N. Pomroy. 

The Journal of Jurisprudence and Scottish Law 
Magazine, February, 1890. T. & F. Clark, 
Edinburgh. 

Bona Fides. Scottish Friendly Societies. 


The Irish Law and Solicitors’ Journal, 1890. 
Dublin, Lreland. 


Tenancies Created by Mortgagor in Pos- 
session under the Land Acts, Jan. 25; Irish 
County Court Practice Writs; Costs in Re- 
mitted Cases, Feb. 4th ; also The Irish Law 
Times Reports. 

American Investments, January and February, 
1890. The Niagara Publishing Co., Buf- 
falo, N. Y. 

This is a monthly journal devoted to the 
We have read the 
first number of this journal with a great 
deal of interest. It is evidently edited by 
one possessing a clear head and sound ‘judg- 


interest of investors. 


ment. To those interested in money mat- 


ters it is of great value. 





BOOK NOTICES. 


The Green Bag, a useless but entertaining 
magazine for lawyers, edited by Horace 


W. Fuller. Volume I, covering the year 
1889. The Boston Book Company, Bos- 
ton, Mass. 

This makes a very handsome volume, 
with good type and paper, bound boards 
and green morocco and containing sixty- 
four portraits and many other illustrations. 
The collection of portraits is of itself valu- 
able and very interesting, and the volume 
contains a great deal of curious information 
which we will be glad by and by to find 
preserved in permanent form. 

A Treatise on the law of Corporate Bonds and 
Mortgages, being the second edition of 
“ Railroad Securities.” Revised by Leon- 
ard A. Jones. Boston and New York, 


Houghton, Mifflin & Co. The Riverside 
Press, Cambridge, 1890. Price $6.00. 


The learned author of this work, in his 
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preface speaks with becoming modesty of 
his labors in revising and rewriting the 
first edition of this important work. The 
prefaces written by certain authors often 
contain better statements of the scope and 
contents of their works than can be made by 
a reviewer. We believe this to be especially 
so in this case and therefore cannot do bet- 
ter than to reprint part of it. 

During the eleven years that have elapsed 
since the publication of the first edition of 
this work, the decisions relating to the sub- 
ject treated of have been both numerous 
and important; and they have established 
some principles that were before either not 
recognized or had been only imperfectly 
developed and applied. This growth and 
change in the law of the subject have made 
it necessary to write anew the larger part 
of the book. Of the seven hundred and 
more sections into which it is now divided, 
about one-third are wholly new; and of the 
remaining sections the larger part have re- 
ceived important additions or alterations. 

To make room for the new matter, two 
chapters of the former edition have been 
wholly omitted from this: the chapter on 
“ Municipal Bonds in Aid of Railroads and 
other Corporations,” because that topic 
belongs to the subject of municipal binds 
rather than to that of corporate bonds and 


mortgages; and the chapter on “ Liens 
affecting the Priority of Railroad Mort- 
gages,” because this chapter has been trans- 
ferred to the author’s treatise on “ Liens,” 


where it more properly belongs. Moreover, 
the statements in the former edition of the 
statutory law have been generally omitted 
in this, and the statutes are merely referred 
to. Many quotations from opinions made 
in the former edition have in the present 
been either omitted or transferred to the 
notes. 

The additional cases cited in this edition 


are about two-thirds in number of the cases 

cited in the original work without the 

omitted chapters. 

These additions and omissions have ren- 
dered it necessary to number the sections of 
this edition anew. The framework and 
order of arrangement of the earlier edition 
—the chapters and their titles and the sub- 
divisions of the chapters and their titles— 
remain substantially unchanged, except by 
the addition of a few new sub-divisions. 

A change has been made in the title in 
order more accurately to indicate the scope 
of the work. 

The work has a well constructed index, 
together with an analytical table of contents, 
and the printing, paper, and binding are 
excellent. It may be safely recommended 
to the patronage of the profession. 

The American State Reports, containing the 
cases of general value and authority, sub- 
sequent to those contained in the “Ameri- 
can Decisions” and the “American Re- 
ports,” decided in the Courts of Last Re- 
sort of the several states. Selected, reported 
and annotated by A. C. Freeman, and the 
associate editors of the “American Decis- 
ions.” Vol. X. San Francisco, Bancroft- 
Whitney Company, 1890. 

The decisions reprinted in this volume 
were mostly rendered during the year 1888; 
a few, however, were delivered in 1887 and 
1889. The successive volumes continue to 
be annotated with the care and diligence 
for which we have already commended this 
series. The present volume contains reports 
selected from cases decided in the courts of 
last resort in the states of Indiana, Kansas, 
Maine, Missouri,New Hampshire, New York, 
Pennsylvania, Tennessee, Texas and Vir- 
ginia. 

The total number of cases reported in 
this volume is 144,0n as many different 
subjects, and containing as many or nearly 
as many annotations, some of which cover 4 
number of pages. 





